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techniques to be used in performing 
their duties, or to instructions relating 
only to the internal management of 
the DON activity. Examples of manuals 
and instructions not normally made 
available are: 

(1) Those issued for audit, investiga-
tion, and inspection purposes, or those 
that prescribe operational tactics, 
standards of performance, or criteria 
for defense, prosecution, or settlement 
of cases. 

(2) Operations and maintenance 
manuals and technical information 
concerning munitions, equipment, sys-
tems, and foreign intelligence oper-
ations. 

(d) 5 U.S.C. 552(a)(2)(D) records. Those 
(a)(2) records, which because of the na-
ture of the subject matter, have be-
come or are likely to become the sub-
ject of subsequent requests for substan-
tially the same records. These records 
are referred to as FOIA-processed (a)(2) 
records. DON activities shall decide on 
a case-by-case basis whether records 
fall into this category based on the fol-
lowing factors: previous experience of 
the DON activity with similar records; 
particular circumstances of the records 
involved, including their nature and 
the type of information contained in 
them; and/or the identity and number 
of requesters and whether there is 
widespread press, historic, or commer-
cial interest in the records. 

(1) This provision is intended for situ-
ations where public access in a timely 
manner is important and it is not in-
tended to apply where there may be a 
limited number of requests over a short 
period of time from a few requesters. 
DON activities may remove the records 
from this access medium when the ap-
propriate officials determine that ac-
cess is no longer necessary. 

(2) Should a requester submit a FOIA 
request for FOIA-processed (a)(2) 
records and insist that the request be 
processed under FOIA, DON activities 
shall process the FOIA request. How-
ever, DON activities have no obligation 
to process a FOIA request for (a)(2)(A), 
(B) and (C) records because these 
records are required to be made public 
and not FOIA-processed under para-
graph (a)(3) of the FOIA. 

(e) However, agency records that are 
withheld under FOIA from public dis-

closure, based on one or more of the 
FOIA exemptions, do not qualify as 
(a)(2) materials and need not be pub-
lished in the FEDERAL REGISTER or 
made available in a library reading 
room. 

§ 701.15 5 U.S.C. 552(a)(3) materials. 
Agency records which are processed 

for release under the provisions of the 
FOIA. 

§ 701.16 Administrative appeal. 
A request made by a FOIA requester 

asking the appellate authority (JAG or 
OGC) to reverse a decision to: withhold 
all or part of a requested record; deny 
a fee category claim by a requester; 
deny a request for expedited processing 
due to demonstrated compelling need; 
deny a request for a waiver or reduc-
tion of fees; deny a request to review 
an initial fee estimate; and confirm 
that no records were located during the 
initial search. FOIA requesters may 
also appeal a non-response to a FOIA 
request within the statutory time lim-
its. 

§ 701.17 Affirmative information dis-
closure. 

This is where a DON activity makes 
records available to the public on its 
own initiative. In such instance, the 
DON activity has determined in ad-
vance that a certain type of records or 
information is likely to be of such in-
terest to members of the public, and 
that it can be disclosed without con-
cern for any FOIA exemption sensi-
tivity. Affirmative disclosures can be 
of mutual benefit to both the DON and 
the members of the public who are in-
terested in obtaining access to such in-
formation. 

§ 701.18 Agency record. 
Agency records are either created or 

obtained by an agency and under agen-
cy control at the time of the FOIA re-
quest. Agency records are stored as 
various kinds of media, such as: 

(a) Products of data compilation (all 
books, maps, photographs, machine 
readable materials, inclusive of those 
in electronic form or format, or other 
documentary materials), regardless of 
physical form or characteristics, made 
or received by an agency of the United 
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